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INDEPENDENT CONSTRUCTION BY FED- 
ERAL COURTS APPLIED TO RULE OF 
EVIDENCE IN NEGLIGENCE CASES. 





In Dernberger v. Baltimore and Ohio R. 
Co., 243 Fed. 21, the Circuit Court of 
Appeals held, that a federal court had the 
right, to refuse to follow state ruling as to 
what constituted negligence per se, where 
the ruling was made subsequent to the oc- 
currence of an accident for which an action 
was begun. 

Thus, in the case before the court, the 
action was begun, in a case of diversity of 
citizenship in a federal court, for death 
arising out of an accident occurring in July, 
1915, and, in October, 1915, decision was 
rendered in a case involving a similar acci- 
dent, where defense of contributory negli- 
gence was set up for one not looking or 
listening for approach of a train, in which 
case a ruling was made that it could not be 
declared as a matter of law, that contrib- 
utory negligence existed. City of Elkins v. 
Western Maryland R. R. Co., W. Va., 86 
S. E. 763. 

It was said by the Circuit Court of Ap- 
peals, that ruling by the West Virginia Su- 
preme Court of Appeals had not been as 
the City Elkins case decided, and, if 
it overrules prior decision the federal court 
could not be required to follow the state 
court in its oscillation on this subject. It 
cites for this: Burgess Seligman, 107 U. S. 
20; Kuhn v. Fairmont Coal Co., 215 U. S. 
349; Sim v. Edenborn, 242 U. S. 131, and 
other federal Supreme Court cases along 
this line. 

The principle upon which these cases go 
is thus clearly expressed in the Sim case 
supra:. This court has many times con- 
sidered how far Federal tribunals, when 
undertaking to enforce laws of the states, 
should follow the opinions of their courts. 
The authorities were reviewed and rule an- 
nounced in Burgess v. Seligman, 107 U. S. 





20, which declared that, as to doctrines of 
commercial law and general jurisprudence 
the former exercise their own judgment, 
‘but even in such cases, for the sake of 
harmony and to avoid confusion, the Fed- 
eral courts will lean towards an agreement 
of views with the state courts, if the ques- 
tion to them seems evenly balanced with 
doubt.’ This has often been reaffirmed.” 


While one may wonder why in any case 
a court having the power independently to 
apply the principle governing a case before 
it, even “to void confusion,” should apply 
any other than what it,deems the true prin- 
ciple, yet conceding that the federal courts 
do this, it seems to us it only does this as 
“to doctrines of commercial law and gen- 
eral jurisprudence.” 

The Sim case was in regard to a question 
of subscription to a syndicate agreement for 
the purchase of stock oi an existing corpora- 
tion. It was said there was not a question 
of “general law” involved. For that rea- 
son there was reversal, the Circuit Court 
of Appeals declining to follow Hekscher 
v. Edenborn, 203 N. Y. 210, 96 N. E. 441. 
If such a question was not one of general 
law, how may it be claimed that the Dern- 
berger case shows such a question? 

In the latter case there seems to have 
been a mere rule of evidence, namely 
whether in a negligence case conduct by a 
party is to be deemed negligence per se or 
if there remains a question for the jury. 
Whether it was more than this is treated in 
the next issue of this Journal. 

The Circuit Court of Appeals, in that 
case, appears to concede that the facts in 
City of Elkins v. Western Maryland R. R. 
Co. supra, very fully cover the case before 
it, but under the principle, limited as it is 
in application, there is refusal to follow 
state view. It does not claim, at all, there 
is any rule of property, or contract or 
transaction in the sense of the ruling in 
Burgess v. Seligman, but, nevertheless, there 
is extension of a principle to a sort of ques- 
tion never before embraced in the apologetic 
principle, which a Federal Court may fol- 
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low, or not, as it sees fit. We think the 
Sim case was not followed though referred 
to. 

We cannot allow this occasion to pass 
without quoting from Justice Holmes in a 
dissenting opinion, in which there was con- 
currence by three of his associates. 

In Southern Pac. Co. v. Jensen, 242 U. 
S., 37 Sup. Ct., at page 530, the Justice 
said in a case of maritime tort, in which a 
state compensation law was refused appli- 
cation, that: “No doubt there sometime 
has been an air of benevolent gratuity in 
the admiralty’s attitude about enforcing state 
laws. But, of course, there is no gratuity 
about it. Courts cannot give or withhold 
at pleasure. If the claim is enforced or 
recognized, it is because the claim is a right, 
and if a claim depending on state statute 
is enforced, it is because the state had con- 
stitutional power to pass the law.” He was 
consistent, we think, in dissenting in the 
Jensen case and in concurring in the Sim 
case. There was dissent by three justices 
in the Sim case only because they thought 
the question one of general and not local 
law. No one may reasonably contend that 
the question in the Dernberger case was 
one of general law. 








NOTES OF IMPORTANT DECISIONS. 





DAMAGES—MENTAL ANGUISH FOR IN- 
JURY TO CORPSE SHIPPED IN INTER- 
STATE COMMERCE.—The Supreme Court of 
Alabama, though recognizing the rule of recov- 
ery for mental anguish in breach of contract, 
yet holds that it has no application to a breach 
of contract by a carrier as to a shipment in 
interstate commerce. Deavors v. Southern Ex- 
press Co. 76 So. 288. 


In this case there was improper exposure to 
rain of a coffin containing a corpse, while it 
was being shipped from one state to another. 
The federal rule as found in W. U. Tel Co. v. 
Hawkins, Ala., 73 So. 973, was applied, the 
court saying: “While the Hawkins case was 
against a telegraph company, there is no doubt 
that the federal statutes must apply to inter- 
state shipments by express companies as well 








as to those by other carriers. As shown by cita- 
tion of authorities as decided by this court fol- 
lowing federal courts, damages as for mental 
pain and anguish are not recoverable, even in 
a state court, if suffered in consequence of 
breaches of contracts, or of breaches of duty 
growing out of contracts relating to interstate 
shipments. If damages as for mental anguish 
are not recoverable, as for breaches of con- 
tracts, or breaches of duties growing out of 
contracts, for the sending of interstate tele- 
graphic messages, then surely such damages 
are not recoverable as for breaches of con- 
tracts, or breaches of duties growing out of 
contracts, for interstate shipments. We know 
no reason for making a distinction between 
the two classes of interstate contracts.” 

The question of mental anguish in a case 
came before the federal Supreme Court, based 
on failure promptly to deliver a casket and 
grave clothes intended for a wife’s burial, and 
it was ruled there could be no recovery. South- 
ern Exp. Co. v. Byers, 36 Sup. Ct. 410, 82 Cent. 
L. J. 333. In that case many telegraph cases 
are cited by the court in its general disapproval 
of the doctrine of mere mental pain authoriz- 
ing recovery of damages. This case went up 
from North Carolina, but it is not cited in the 
Deavors case, supra. It brings the doctrine a 
little closer to the principle ruled in the 
Deavors. case than the other cases do, but in 
general logic it was close enough before. 





MARRIAGE — FORBIDDEN DEGREES 
WHERE CELEBRATION IS IN ANOTHER 
STATE.—-The Supreme Court of Oregon holds 
that where one provision of law forbids mar- 
riage hetween first cousins and makes it pun- 
ishable by imprisonment, and another provision 
makes such a marriage void if solemnized 
in that state, where two cousins, resi- 
dents of Oregon, went to another state for the 
purpose of evading the law of their residence, 
and there were married, the marriage is valid 
in the home state, whether it is valid in the 
state where the marriage was celebrated or 
not. 


The court refers to MclIlvain v. Scheibley, 109 
Ky. 455, which held that where the state where 
marriage between uncle and niece was perform- 
ed and also their home state both held such 
marriage void, it was void in both states. It 
seems to us that the latter provision of the 
Oregon statute was irrelevant in the inquiry 
before the court, and that the rule as to mar- 
riage valid where performed is valid every- 
where, has a well established exception, name 
ly, “contrary to the law of nature as generally 
recognized in Christian countries, such as in- 
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volve polygamy and incest,” this should have 
been applied. Surely, if the parties in this case 
going elsewhere were At the time contracting 
bigamy they could not return home and have 
their marriage abroad considered valid. But 
the exception as to incest is just as valid 4s the 
other. [It is the Christian policy of the home 
state that must be protected. And it was not 
beyond the jurisdiction of the Oregon court, as 
we think, to pass on the validity of the mar- 
riage in this case. Declaring the marriage void 
would be but to recognize an insuperable ob- 
stacle, which no law of the other state could 
put out of the way. , 





BANKS AND BANKING—CONCEALMENT 
BY PARTNER OF MISAPPROPRIATION FOR 
BENEFIT OF PARTNERSHIP.—Citzens’ Nat. 
Bank v. Blizzard and Neal, executor, 93 S. E. 
338, in Supreme Court of Appeals, West Vir- 
ginia, was a suit by a bank against the execu- 
tor of its deceased president and his former 
partner, then a director of the bank. To the 
knowledge of the director, the president direct- 
ed the cashier to pay checks of a newspaper 
corporation, which had no deposit account in 
the bank. In this corporation the president 
and director were interested. The corporation 
became insolvent. Its checks in the bank were 
not entered on its book. It was only after the 
president’s death that the truth of the matter 
came to the knowledge of the other directors. 
The president was in general charge of the 
bank. His estate and the director were held 
liable to the bank for the misappropriation. 


As to the liability of the director, the court 
said: -“While it does not appear that Mr. Bliz- 
zard actually participated in allowing the over- 
draft, yet it is apparent that it was for the 
joint benefit of Mr. Shattuck and himself. They 
were jointly interested in acquiring the prop- 
erty of the State Journal Company, and were 
equally obligated to indorse the notes of the 
Morrises, or otherwise assist them in procur- 
ing money with which to pay that company’s 
debts. Can he avoid liability on ‘the ground 
of ignorance of and failure to participate in 
the commission of the wrong? We hardly 
think so. He and Shattuck were partners; con- 
sequently each was the agent of the other 
within the scope of the partnership. The 
checks were paid in furtherance of their joint 
contract and their payment was intended for 
their joint benefit. The failure of the consoli- 
dation scheme and the fact that because there- 
of neither Shattuck nor Blizzard received any 
actual benefit from the payment of the checks, 
cannot affect the principle of their liability.” 

While in this case there seem to be other cir- 





cumstances which tend to show the arrange- 
ment to aid the Morrises was agreed upon, still 
the principle announced above is exceedingly 
broad. It declares, in effect, that, if one partner 
commits a crime in furtherance of a partner- 
ship’s benefit, both may be held for the loss 
its commission entails. If there was conspira- 
cy this is true, but a mere partnership ar- 
rangement not being sufficient to authorize a 
crime by one of the partners, its commission 
could not be ratified by the partnership. If, 
however, the partnership received funds, the 
proceeds of a crime, it could be made to dis- 
gorge. Here, however, this does not seem to 
have been the case. An agency or business, 
which two joint contractors agree to uphold, 
received a benefit, a thing possibly different 
from a partnership itself receiving, at least, 
direct benetit. 








APPLYING TO BENEFICIAL USE 
SUBTERRANEAN WATER, OIL OR 
GAS PRODUCED AT THE EARTH’S 
SURFACE AND RECIPROCAL SER- 
VITUDES OF STRATA. 


Percolating Water—The use in recent 
times of means for bringing to-the earth’s 
surface waters and minerals lying far be- 
neath has little in our common law to guide 
us as to rights of parties either to these 
elements in place or as caused to change 
their location. Indeed, about the only an- 
alogy to be drawn is in the common law re- 
garding subterranean streams and percolat- 
ing waters. In regard to these it was said 
by Lord Chelmsford’, that the “distinction 
between water flowing in a definite chan- 
nel and water whether above or under- 
ground not flowing in a stream at all, but 
either draining off the surface of land or 
oozing through the underground soil in 
varying quantities and in uncertain direc- 
tions, depending upon the variations of the 
atmosphere, appears to be well settled by 
the cases cited in argument.” In this case 
there is cited a case* in which Tindal L. C. 
J., in the Court of Exchequer, considered 


(1) Chasemore vy. Richards, 7 H. lh Cas. 349. 
(2) Acton v. Blundell, 12 M. & W. 324. 
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the rights of a surface owner in a well 
supplied from an underground spring. It 
was said: “We think that the present case 
is not to be governed by the law which ap- 
plies to rivers and flowing streams, but 
that it rather falls within that principle 
which gives to the owner of the soil all that 
lies beneath his surface; that the land be- 
low is his property, whether it is solid rock, 
or porous ground, or venous earth, or part 
soil, part water; that the person may dig 
therein and apply all that is there found 
to his own purposes at his free will and 
pleasure, and that, if in the exercise of such 
right, he intercepts or drains off the water 
collected from underground springs in his 
neighbor’s well, this inconvenience to his 
neighbor falls within the description of 
damnum absque injuria, which cannot be- 
‘come the ground of an action.” That an 
underground stream flowing in a known 
and definite channel starts as a like stream 
on the surface will hardly be disputed.* In 
Chasemore v. Richards supra it was said 
in comment on this case that interference 
with underground streams flowing in 
known channels gives a right of action. All 
of them, rivulets and larger streams “are all 
equally the gifts of nature for the benefit 
of the proprietors of the soil through 
and into which they flow. They are all 
flowing water, the property in which is not 
vested in the owner of the soil, any more 
than the property in the water of a river 
which flows through it on the surface.” 


Taking it, then, that percolating waters 
have a status different from streams, 
whether flowing underground or upou the 
surface in well defined channels, we proceed 
to the question whether where such waters 
are infected with properties which give 
them a mineral quality they are governed 
by the ordinary rule as to percolating wat- 
ers and whether the rule as to them gov- 
erns minerals in fluid, or other mobile or 
fugacious form. 


(3) Wood v. Wand, 3 Exch. Rep. 748. 





Underground Brine and Mineral Waters. 
—As late as 1906 in England, notwithstand- 
ing that salt mining and brine pumping has 
gone on in parts of that kingdom for gener- 
ations and probably centuries, there is 
found an interesting case in King’s Bench,*# 
which was tried by Lord Alverstone, Ch. J. 
without a jury. This case involved the 
right of injunction and damages against de- 
fendants for pumping salt brine and for 
causing a subsidence of the surface of plain- 
tiff’s land. Beneath the surface, of which 
plaintiff’s land formed a part, there was an 
underground reservoir of brine formed by 
water getting into a lower stratum composed 
greatly of rock salt. From this the water 
became impregnated or saturated with salt. 
Thence the reservoir of brine. As far back 
as 1835 shafts had been sunk in the sur- 
face and the brine was either pumped or 
brought up in tubs and treated. In many 
cases the roofs of the shafts collapsed and 
rain fall added fresh water for impregna- 
tion by the salt rock. 


It was contended for plaintiffs that the 
rule as to underground percolating water 
did not apply to brine, and that it had been 
held that quicksand, known as “running 
silt,” could not be taken from underneath 
one’s land without making the taker sub- 
ject to an action. And so as to pitch 
caused by removal of lateral support ‘to 
ooze on to defendant’s land. 


Lord Alvertone stated, “with very great 
diffidence” that the law as recognized in 
subsidence cases could not be applied to 
one putting down a shaft on his own land 
and pumping for brine. He said: “The 
act does not of necessity become unlawful 
simply because it turns out that the brine 
thereby attained may be the result of dis- 
solution of rock in another man’s property. 
* * * So far as one may argue from analogy 
pumping of brine under such circumstances 


(3a) Salt Union Ltd. v. Brunner, Maud & Co., 
2 K. B. 822, 95 Times, L, R. 647, 5 B. R. C. 242. 

(4) Jordeson v. Sutton & Gas Co. Ann., 68 L. 
J. Ch. N, S. 517, 80 L. T. N. S. 815. 
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appears to me to have more in common with 
the cases of underground water than the 
cases of support upon which the plaintiffs 
rely.” He then says cautiously: “But I 
have already indicated that, in my opinion, 
the cases as to underground water are not 
conclusive, assuming matters to remain in 
their natural condition,” this meaning, as 
I understand, no subsidence ensuing. He 
then refers by way of illustration to cases 
to the effect that, if there is exercise of a 
lawful right of mining, injury to an adjoin- 
ing owner is damnum absque injuria. 


Mineral Waters.—A case quite analagous 
to this brine case was that in New York 
Court of Appeals.*® In this case injunction 
was sought to restrain defendant from using 
pumps and other apparatus on its own 
premises so as to diminish the flow of water 
containing mineral salts and gas from a 
common reservoir. It was claimed that de- 
fendant did not use the water in enjoy- 
ment of the land, but allowed it to run to 
waste after extracting carbonic acid gas 
which it marketed throughout the country. 
The lower courts granted the injunction and 
this was sustained by the Court of Appeals. 


The Court referred to a former case,° 
which concerned percolating waters. There- 
in it was held that: “It is not unreasonable, 
so far as it is now apparent to us, that he 
(a taker of percolating water) should dig 
wells and take therefrom all the water that 
he needs in order to the fullest enjoyment 
and usefulness of his land as land, either for 
purposes of pleasure, abode, productiveness 
of soil, trade, manufacture, or for whatever 
else the land as land may serve. He may 
consume it, but not discharge it to the in- 
jury of others. But to fit it up with wells 
and pumps of such pervasive and potential 
reach that from their base the defendant 
can tap the water stored in the plaintiff’s 


(5) Hathorn v. Natural Carbonic Gas Co., 194 
N. Y. 326, 87 N. E. 504, 23 L. R. A. (N. S_) 436, 
128 Am. St. Rep. 555, 16 Ann. Cas. 989. 

(6) Forbell v. City of New York, 164 N. Y. 
522, 58 N. E. 644, 51 L. R. A. 695, 79 Am, St. Rep. 
666. 


land and in all the region thereabout and 
lead it to his own land, and by merchan- 
dizing prevent its return is, however reas- 
onable it may appear to the defendant and 
its customers, unreasonable as to the plain- 
tiff and the others whose lands are thus 
clandestinely sapped and their value im- 
paired.” 

Water as a Mineral.—It was claimed, 
however, that the waters involved in this 
case were “of a peculiar character and 
more in the nature of minerals than waters, 
and, therefore, the use of them by the land- 
owner should be governed by different 
rules than those which ordinarily apply to 
the use of subterranean waters.” The court 
said: “It may be answered to this sugges- 
tion that subterranean waters have always 
been treated as a mineral in the decisions 
relating to their use and enjoyment, and 
that no distinction in this case“can be pred- 
icated upon the peculiar character and 
quantity of the salts and gasses which hap- 
pen to be in solution.’ 


In the former of these cited cases the 
claim was that gas was a mineral and rules 
as to minerals were to be applied. The 
court said: “Water also is a mineral, but 
the decisions in ordinary cases of mining 
rights, etc. have never been held as un- 
qualified precedents in regard to flowing, or 
even to percolating, waters. Water and 
oil, and still more strongly gas, may be 
classed by themselves, if the analogy be not 
too fanciful, as minerals ferae naturae.” In 
the other case it was said: ‘‘Water, petrole- 
um, oil and gas are generally classed by 
themselves as minerals possessing, in some 
degree, a kindred nature.” The case then 
goes to speak about as the Brine case, supra, 
did of the distinction between percolating 
waters and subterranean streams in well de- 
fined channels. 

Artesian Waters—For the purpose of 
showing that water, so to speak, is water, 





(7) See Westmoreland & Nat. Gas Co. v De 
| Witt, 130 Pa. 235, 18 Atl. 724, 5 LL R. A. 731; 
{ Peoples Gas Co. v. Tyner, 131 Ind.. 277, 31 N. E. 
: 59, 16 L. R. A. 443, 31 Am, St. Rep. 433. 
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whatever its source or impregnation, and is 
to be treated purely as a _ subterranean 
stream or as percolating water, mere ref- 
erence. to one or two cases concerning ar- 
tesian waters should suffice. 


In Wisconsin artesian water is spoken 
of as that existing in “a pervious stratum 
of rock imprisoned between two impervious 
strata of rock or earth,” and of the rule as 
to percolating water applying to it.* Ina 
much more recent case it was held as to~ 
such “pervious stratum” that percolating 
artesian water could be sought by boring 
through an upper stratum of coal just as 
an overlying stratum could be worked, to 
reach an underlying stratum of coal?? To 
servitudes of different strata reference is 
made infra. 


Oil and Gas on Par with Percolating 
Water.—Our federal supreme court said :'° 
“Petroleum gas and oil are substances of a 
peculiar character, and decisions in ordi- 
nary cases of mining for coal and other 
minerals which have a fixed status, cannot 
be applied to contracts concerning them 
without some qualifications. They belong 
to the owner of the land and are a part of 
it, so long as they are on it or in it, or 
subject to his control, but when they es- 
cape and go into other land, or come under 
another’s control, the title of the former 
owner is gone.” 


In a later case by this same court" it was 
said the court approved the expression cited 
from the Dewitt case, supra, in which water 
is put in the same category as minerals 
ferae naturae. This case also referred to 
an Indiana case approvingly,’? where it was 
said: “Water, petroleum, oil and gas are 


(8) Huber v. Merkel, 117 Wis. 355, 94 N. W. 
354, 62 L. R. A. 589, 98 Am. St. Rep, 933. 

(9) Penna. Central Brewing Co. v. 
Valley Coal Co., 250 Pa, 300, 95 Atl. 471. 

(10) Brown y. Spilman, 155 U. S. 665, 15 Sup. 
Ct. 245, 39 L. Ed. 304. 

(11) Ohio Oil Co. vy. Indiana, 177 U. S. 190, 20 
Sup. Ct. 576, 44 L. ed. 729, 

(12) People’s Gas Co. v. Tyner 131 Ind. 277, 
31 N. E. 59, 16 L. R. A. 443, 
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generally classed by themselves as minerals 
possessing in some degree a kindred na- 
ture.” Then referring to gas, it was said: 
“Like water it is not the subject of prop- 
erty except while in actual occupancy, and 
a grant of either water or oil is not a grant 
of the soil or of anything for which eject- 
ment will lie.” 


, 


Seeing that water, oil and gas are all 
minerals of a “fugitive and wandering ex- 
istence,” as said by Justice Agnew,** it is 
to be discussed, what rights another has, 
without trespass on the land under. which 
they may be, to capture them. 


Analogy to Animals “Ferae Naturae.’— 
“It is interesting to quote from Justice 
(now Chief Justice) White in Ohio Oil Co. 
case, supra, of these minerals as those ferae 
naturae and of animals ferae naturae. 


He said: “But whilst there is an analogy 
between animals ferae naturae and the mov- 
ing deposits'* of oil and natural gas and oil 
found beneath the surface of his land, the 
owner of the soil cannot follow game when 
it passes from his property; so, also, the 
owner may not follow the natural gas when 
it shifts from beneath his own to the prop- 
erty of someone else within the gas field. It 
being true as to both animals ferae naturae 
and gas and oil, therefore, that while the 
right to appropriate and become owner ex- 
ists, proprietorship does not take being until 
the particular subjects of the right become 
property by being reduced to actual pos- 
session. The identity however, for many 
reasons is wanting. In things ferae naturae 
all are endowed with the power of seeking 
to reduce a portion of the public property 
to the domain of private ownership by re- 
ducing them to possession. In the case of 
natural gas and oil no such right exists in 
the public. Jt is vested only in the owners 
in fee of the surface of the earth within the 
area of the gas field. This difference 
points at once to the distinction be- 


(13) 
(14) 
term. 


Brown v. Vandergrift, 80 Pa. 147. 
“Deposits” does not seem to me a happy 
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tween the power which the lawmaker 
may exercise as to the two. In the one, as 
the public are the owners; every one may 
be absolutely prevented from seeking to 
reduce to possession. No divesting of pri- 
vate property under such a condition can be 
conceived. * * * On the other hand, as to 
gas and oil the surface proprietors within 
the gas field all have the right to reduce 
to possession the gas and oil beneath. * * * 
But there is a coequal right in them all to 
to take from a common source of supply 
the two substances which in the nature of 
things are united though separate.” 


Common Source of Supply.—It is not to 
be disputed that this rule of right to take 
from a common source of supply has been 
declared as to percolating waters and it is 
not doubted the same rule may apply to 
other minerals of the mobile character of 
water. That the coequal right is limited 
in any such way as is said, I am disposed 
to deny. It has so happened that such 
“surface proprietors” or others by their 
license have exercised the right of capture. 
And cases have been decided between such 
parties. This however, was only declara- 
tion of coequal rights between litigants. It 
would have been obiter to have said any- 
thing. further. I imagine, however, that it 
might not be declared that one not a sur- 
face proprietor or his agent, licensee or 
servant, could be enjoined by any or all 
surface proprietors from taking such gas, 
oil or percolating water, if without trespass 
he might lawfully capture it. If in the 
progress of science one might erect a mag- 
netic battery far from the field of a great 
reservoir of gas, oil or water, and attract 
it to his possession, who might say him 
nay? 

Possibly a query of this kind is answered 
in the Forbell case, supra, where it was indi- 
cated that one could take percolating water 
from underneath the land of another only 
as it served the land where taken 
but he could not “tap” other land for mer- 
chandising purposes. This idea grows out 








of the theory of riparian rights—the right 
to use for domestic purposes. And thus 
percolating waters and other mobile min- 
erals are bottomed on the same principle of 
appropriation. This principle, however, is 
predicated upon immemorial usage or prac- 
tice rather than upon essential right. But 
the merchandising in gas or oil might be 
the only reason a well or boring is made. 


Legislative Control to Restrict Waste— 
There are several theories of the right to 
take — one that this is absolute in 
owners of the surface of supply, whether 
the surface is directly over the supposed 
reservoir or the supply finds avenue of es- 
cape other than perpendicularly. Another 
is that the lateral owner’s taking may be 
regulated and still, a third theory is that 
the surface owner directly overhead is 
bound just as the others are. 


The declaration in Brown v. Spilman, 
supra, that gas and oil “belong to the own- 
er of the land and are a part of it, so long 
as they are on it or in it,” seems to confine 
absolute right to a vertical owner and deny 
it to another. But in Pennsylvania, where 
above principle is directly held, as see the 
DeWitt case, supra, it was said of the verti- 
cal owner of oil and gas that he owned them 
in place just as if they were solid minerals. 
“His dominion is, upon general principles, 
as absolute over the fluid as the solid min- 
erals.” But as he cannot control its move- 
ment, if an adjoining owner can reach it 
and bring it to the surface, this he may do 
absolutely, “to sell, to use, to give away 
or to squander” as he pleases. But this 
case only concerned the legality of express 
restrictions on an adjoining owner as to 
whether a lessee would bore a well, and not 
as to its being a matter of legislative con- 
trol. This cause went up from West Vir- 
ginia. 

It is referred to in Ohio Oil Co. v. In- 
diana, supra, as showing that there is only 
absolute right of property in gas or oil after 
it is brought to the surface, as is the case 
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under Indiana decision which held to the 
coequal right of all to take from a common 
source and from this coequal right, “there 
must arise the legislative power to protect 
the right of property from destruction.” 


Stating the argument against regulation 
in another way Justce White said: “There 
is property in the surface owners in the gas 
and oil held in the natural reservoir. Their 
right to take cannot be regulated without 
divesting them of their property without 
adequate compensation, in violation of the 
Fourteenth Amendment, and this, although 
it be that, if regulation cannot be exerted, 
one property owner may deprive all the 
others of their rights, since his act in so 
doing will be damnum absque injuria. This 
is but to say that one common owner may 
divest all the others of their rights without 
wrongdoing, but the lawmaking power can- 
not protect all the owners in their enjoy- 
ment without violating the Constitution of 
the United States.” 


This answer to the objection to regula- 
tion seems to me to apply a principle in a 
practical way to the disregard of technical 
consideration. You admit the right to ac- 
quire absolute property by means which are 
as absolute, but, because the use of these 
means results in loss to another, you have 
the right to regulate them, and, as the case 
shows, to prevent waste of property held 
by absolute title, when acquired. It may be 
easy to see, that the legislature may say 
what amounts to capture and, therefore, for 
it to say that allowing mining to waste at 
the surface is not capture. It is harder, how- 
ever, to see that, if one has the right to bore 
as he like, to effect real capture, this can 
be regulated. Perhaps the opinion is only 
conclusive as to escaping oil or gas. 


Further it may be thought, that a statute 
as to gas and oil on the line of the Forbell 
and DeWitt cases, supra, which limited ac- 
quisition of percolating waters to one’s land 
as land, might be valid, that is to say, no 
natural gas or oil should be taken except 





as beneficial to surface owners in respect to 
surface, but such statute has not yet ap- 
peared. The Forbell and DeWitt cases 
needed no statute to enforce such a limita- 
tion and manifestly this use would be of 
little advantage to surface owners generally, 
however might be the case as to percolating 
waters. Possibly the lack of protection for 
such a purpose has never been urged and 
hardly might truthfully be claimed. 


At all events, the Ohio Oil Case is a lead- 
ing case on the constitutionality of regula- 
tion and has been very abundantly cited and 
quoted from. 


Malice or Negligence the Cause of Waste. 
—In Pennsylvania’’ it was held that waste 
diminishing supply of other surface owners 
as to gas could only be restrained where 
there was malice or negligence. In this case 
the owner was wasting gas, but he had 
what was declared to be at least a plausible 
purpose in demonstrating the source of sup- 
ply for the benefit of a proposed sale. And 
in Kentucky** intentional wasting was en- 
joined, where the object was injury to a 
competitor whose gas was supplied from 
the same reservoir. For this it was later 
held in the same case that punitive, in ad- 
dition to actual, damages might be al- 
lowed.** 


But waste of artesian water was held not 
to justify legislation preventing same, and 
it was said: “However sound this prin- 
ciple may be applied to gas or oil, we have 
failed to find an authority in the books that 
holds that percolating waters in the ground 
are the common property of surface own- 
ers.** ; 


(15) Hague vy. Wheeler, 157 Pa. 324, 27 
714, 22 L. R. A. 141, 37 Am. St, Rep 736. 


Atl. 


(16) Louisville Gas Co. v. Kentucky Heating 
Co. 117 Ky 71, 77 S. W. 368, 70 L. R. A. 558, 111 
Am. St. Rep. 225, 4 Ann. Cas. 355. 


(17) Louisville Gas Co. v. Kentucky Heating 
Co., 132 Ky. 435, 111 S. W. 374. 


(18) Huber v. Merkel, 117 Wis, 355, 94 N. 
W. 354, 62 L. R. A. 689, 98 Am. St. Rep. 933. 
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It is greatly to be doubted whether this 
distinction is based on law, but on the con- 
trary the legislation well might come ‘under 
the rule laid down in the Forbel case, if, in- 
deed, it were needed. That case restricts 
use to beneficial purposes of land as owned, 
and mere waste is not such a purpose. Ar- 
guendo the distinction is alluded to in an 
Indiana case with seeming approval.’® 


Artificial Devices to Increase Flow—The 
Indiana statute to prevent waste having 
been declared constitutional in Ohio Oil Co. 
v. Indiana, supra, it was further ruled that 
a statute of the same state prohibiting the 
use of artificial processes to increase the 
natural flow of natural gas was constitu- 
tional.*° Pressing the distinction above al- 
luded to, it was said gas is found only in 
limited areas and its use is for but few 
purposes, and the common right of prop- 
erty in the surface owners may be protect- 
ed against destruction. 


But Pennsylvania courts do not agree to 
this principle,** and in so holding there is 
referred to an English case as to percolat- 
ing waters,”* thus rejecting the reasoning 
putting gas and oil on a different footing 
from water. 
that: “If it is unlawful to use a gas pump, 
because its use may perhaps lessen the sup- 
ply of gas in the well of an adjoining owner, 
and thereby diminish his production of oil, 
for the same reason, it is unlawful to use 
a steam pump, and, if neither gas nor steam 
can be used in pumping, very few wells at 
this day will pay drilling and operating ex- 
penses.” 


A New York case?* concerned subter- 
ranean water and artificial means to in- 
crease flow on one’s lands and restriction to 


(19) Manufacturers’ Gas & Oil Co. v. Indiana 
Nat. Gas & Oil Co. 155 Ind. 461, 57 N. E. 461, 50 
lL. R. A. 768. 

(20) Manufacturers’ Gas & Oil Co. v. Indiana 
Nat. Gas & Oil Co., supra. 

(21) Jones v. Forest Oil Co. 194 Pa, 379, 44 
Atl. 1074, 48 L. R. A. 748, 20 Mor. Min. Rep. 350. 

(22) Ballard v. Tomlinson, L. R. 29 Ch. D. 115. 

(23) People v. New York Carbonie Gas Co., 
196 N. Y. 421, 90 N. E. 441. 


It was said in the Jones case , 





the improvement of the land was held 
valid. Reference was made to Ohio Oil 
Co. v. Indiana, supra, on the theory that 
the law as to gas and oil was the same as 
that to percolating waters. It seems to me 
that the reasons for the distinction, if it 
exists, are more fanciful than real. Take 
artesian water for example and its being ob- 
tained only in limited areas, and labor and 
expense to bring it to the surface are as 
potent as in the case of oil and gas. Or 
take the Brine case, supra, and you ought to 
make. a distinction that should place it on 
the footing of oil or gas, and all waters with 
mineral impregnation. The real truth of 
the matter is, that there is no such distinc- 
tion, as water may be valuable property, 
just as oil or gas is. 


Reciprocal Servitudes of Strata—Water 
is property just as coal is, so far as it ex- 
ists between overlying and underlying 
strata, as Penna. Central Brewing Co. v. 
Lehigh Valley Coal Co., supra holds, and 
therefore must be equally so, so far as oil 
and gas between strata are concerned. 


This case so held under a prior ruling** to 
the effect that a coal stratum might be bored 
through to reach artesian water. 


In the Mellon case it was held that ail 
or gas wells might be reached by an owner 
of the surface by boring through a stratum 
of coal, provided that no irreparable injury 
be done to the owner of the coal. Parsons, 
C. J., said the case was one of first im- 
pression. It was said: “Our question is 
over the right of the vendor to reach strata 
underlying a stratum which he has conveyed 
to another. Having sold the coal under- 
lying the surface, is he to be forever barred 
from reaching the estate lying beneath the 
coal? Prior to the sale of the coal, his 
estate, as before observed, reached from the 
heavens to the center of the earth. With 
the exception of the coal his estate is still 


(24) Chartiers Block Coal Co. v. Mellon, 152 
Pa. 286, 25 Atl, 597, 18 L. R. A. 702, 34 Am. St. 
Rep. 645. 
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bounded by those limits. * * * While the 
owner of the coal may have an estate in 
fee therein, it is at the same time an estate 
that is peculiar in its nature. * * * The 
grantee of the coal owns the coal, but noth- 
ing else save the right of access to it and 
the right to take it away. Practically con- 
sidered, the grant of the coal is the grant 
of the right to remove it. * * * When the 
coal is all removed, the estate ends, for the 
plain reason that the subject has been car- 
ried away. * * * The owner of the coal 
must so enjoy his own rights as not to in- 
terfere with the lawful exercise of the 
rights of others, who may own the estate 
either above or below him.” 


Williams, J., concurring, said: “I would 
lay down the broad proposition that the sev- 
eral layers or strata composing the earth’s 
crust are, by virtue of their order and ar- 
rangement, subject to reciprocal servitudes, 
and as these are imposed by the laws of 
nature and are indispensible to the preser- 
vation and enjoyment of the several layers 
of strata to and from which they are due, 
the courts should recognize and enforce 
them. When the servitude is the result of 
natural forces affecting the conformation 
of the surface, the courts have taken notice 
of it and enforced it for and against adjoin- 
ing owners.” 


The opinions show original reasoning, 
and that Which in effect likens the sale of 
coal in a stratum to.a mere license of access 
to gather and remove what is sold appear 
to me a very conclusive way of stating the 
matter. The surface owner’s property in 
the land is no more affected than where 
timber upon the surface has been sold. If 
operations in removing the coal are not 
substantially interfered with by the vendor 
or his vendee of property in another 
stratum, no one has been injured. 


N. C. CoL.ier. 
St. Louis, Mo. 





CHAMPERTY AND MAINTENANCE—PUR- 
CHASE BY ATTORNEY FOR 
SPECULATION. 





SAMPLINER v. MOTION PICTURE PATENTS 
CO. et al. 





District Court, S. D. New York. June 4, 1917. 





243 Fed. 277. 





While a claim for treble damages by a person 
injured by a violation of the Sherman Anti- 
Trust Law (Act July 2, 1890, c. 647, 26 State. 209) 
is assignable, where a lawyer, for services that 
he was willing to settle for $5,000 cash, took 
an assignment of a claim which he thought was 
worth at least $75,000, the transaction was 
champertous, and he could maintain no action 
on the assigned claim, as it was taken for pur- 
poses of speculation. 





Action by Joseph Sampliner against the Mo- 
tion Picture Patents Company and others. On 
motion for a directed verdict. Motion granted. 

Plaintiff claimed to be the assignee of the 
Lake Shore Film & Supply Company, of Cleve- 
land, Ohio, against defendants for triple dam- 
ages under the Sherman Anti-Trust Act. The 
defendants set up the defense of champerty, 
and that issue was tried separately under the 
provisions of Code N. Y., § 973, before judge 
and jury. 


MAYER, District Judge. Both sides having 
moved for a direction of a verdict, I find as a 
fact that the plaintiff purchased this cause of 
action with intent to sue thereon. I find, as a 
fact, also, that the so-called assignment, Plain- 
tiff’s Exhibit No. 1, was executed by the Lake 
Shore Company, through its officers, pursuant 
to action at a special meeting of, the board of 
directors. Having thus disposed of the facts, 
I proceed to express, briefly, my views of the 
law of the case. 

The Sherman Anti-Trust Law was enacted by 
Congress with the fundamental purpose of re 
dressing what Congress regarded as grievous 


“wrongs visited upon persons by those combina- 


tions or monopolies which the statute de 
nounced. It provided, broadly speaking, two 
kinds of remedies: One was a suit in equity 
at the instance of the government to dissolve 
unlawful combinations, and in that manner to 
destroy conspiracies directed against what Con- 
gress regarded as the appropriate conduct of 
the business of this country. The other remedy 
which was afforded was to give to the person 
injured in his business or his property an 
opportunity to recover damages for injury to 
his business or his property, and Congress pro- 
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vided that, whatever the damage was which 
the jury might find, that damage should be 
trebled—the theory being that the injured per- 
son should be recompensed in a manner so ex- 
emplary that it would be a lesson to others. 








Now, the courts have held that that provision 
does not provide for a penalty, but must be 
regarded as in the nature of damage compensa- 
tion. It certainly never could have been the 
intent of Congress that so important a remedy, 
having to do with the appropriate conduct of 
the business of the country, should be the sub- 
ject-matter of bargain, sale and speculation at 
the hands of attorneys. Judge Hough has held, 
and I am bound to follow his holding, in the 
Imperial Film Case, 243 Fed. ——, that such a 
cause of action is assignable. I must therefore 
start off with the assumption that, as a matter 
of law, the cause of action could be assigned, 
and it is probably true that, if the courts thus 
hold, it will be because they feel that in a 
proper case a merchant who, or a corporation 
which, has been injured, may so avail of the 
cause of action as to be serviceable to creditors, 
or perhaps to other persons. But I have a 
strong conviction that it never will be held in 
a federal court, either in a court of original 
jurisdiction or an appellate court, that such a 
cause of action is merchandise, to be availed 
of by an attorney. 


I personally, and every gentleman in this 
case, on both sides, have a very deep regard 
for the profession to which we belong. It is a 
profession which insists that its purposes are 
noble and its practices are useful. It is the 
duty of the lawyer to render services, to advise, 
to assist and aid those whose life or liberty or 
property is in one manner or another in peril. 
But the moment a lawyer steps down from 
that high place to be a speculator in lawsuits, 
he is absolutely violating every tradition of the 
profession, and the courts have persistently 
frowned on that sort of thing. The case is 
entirely different from one where a lawyer, for 
services rendered, takes an assignment of some 
thing in action, clearly and unquestionably to 
recompense himself for such service. 


Now, what is this case? In this case a law- 
yer, for services that he was willing to settle 
for $5,000 cash, takes an assignment of a claim 
which he himself thought was worth at least 
$75,000, and which, trebled, makes over $200,- 
000. He then proceeds, later to bring a lawsuit 
in which he makes these damages $101,000, 
which, trebled, means $303,000, and then he 
comes into this jurisdiction, with a claim of 
$250,000, which, trebled, makes $750,000. If that 
is not the rankest kind of speculation, I never 





heard of a case in my life that involved specu- 
lation. More than that, little things in a law- 
suit are of great service, and, in response to 
Mr. McCarter’s final cross-examination, I noted 
that the plaintiff said, “the time I bought the 
claim”—that is unquestionably what he did; if 
he could get a settlement, well and good; if 
he could not get a settlement, then he could 
speculate upon what damages he could obtain. 

Now, these defendants, if they were guilty of 
wrongs, could have responded in a lawsuit to 
the true plaintiff. This plaintiff’s attorney 
would have had the right to say, “I will take 
this lawsuit for you on a contingency, depend- 
ent on recovery;” and if he had done that he 
would not have violated the law in any respect, 
as I understand it. But he was ready to take 
this claim, and pay money out of his own 
pocket, which is champertous in itself, for the 
disbursements necessary to prosecute this law- 
suit to an end. 


Now, both sides have presented many author- 
ities. I think the case is not one which re- 
quires much citation of authority, and I shall 
content myself with quoting, as part of my 
opinion that I am now delivering orally upon 
this record, the significant words of Chancellor 
Kent, in a case where perhaps the facts were 
a little different, but where the principles were 
stated with the clarity and the firmness that 
characterized his judicial career. He put the 
matter in language that any man may under- 
stand, and he said: 


“The purchase was avowedly made as a mat- 
ter of speculation, and at a time when this 
attorney knew, from previous disclosures made 
to him in his character of attorney, all the 
facts on which the foundation of the claim so 
purchased rested, and which created a belief 
in his mind that the value of the wine could 
be recovered. Such a purchase, by such an 
officer, and under such- circumstances, cannot 
be sustained. It is champerty, for the unlawful 
maintenance of a suit, and the contract was 
therefore unlawful, as well by common law, as 
by the statute.” 


And he continued, and I am quoting from 
Arden v. Patterson, 5 Johns. Ch. (N. Y.) 44: 


“The purchase of a lawsuit by an attorney, 
in a case like this, is champerty in its most 
odious form; and it ought equally to be con- 
demned on principles of public policy. It would 
lead to fraud, oppression and corruption. As 
a sworn minister of the courts of justice, the 
attorney ought not to be permitted to avail 
himself of the knowledge he acquires in his 
professional character, to speculate in lawsuits. 
The precedent would tend to corrupt the pro- 
fession, and produce lasting mischief to the 
community.” 


Adopting those clear and unquestioned state- 


« ments as the doctrine to which every lawyer 
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and judge who loves his sintuniiiie must sub- 
scribe, I grant the motion and direct a verdict 
for the defendants. 


Nore.—-Right of Defendant to Plead Cham- 
perty Against an Assignee——The instant case as- 
sumes without discussion, that the defendant 
could raise the point, that the assignment was 
tainted with champerty. The rule is quite gen- 
eral if not universal, .that such an objection does 
not lie in a suit by the original owner of a cause 
See Prosky v. Clark, 32 Nev. 441, 109 
Pac. 793, 35 L. R. A. (N. S.) 412, and many 
authorities to this-proposition in extended anno- 
tation in 35 L. R. A. (N. S.) 413, et seq. 


In the Prosky case an assignor and his assignee 
were joined as plaintiffs. It was said: “If the 
contract between Prosky and Hafer was unexe- 
cuted and was in fact champertous, in a suit by 
Prosky against Hafer to enforce the contract, the 
latter “might set up the defense that the contract 
was void for champerty. Such, however, is not 
this case. There is no controversy between the 
plaintiffs, and whether the suit is conducted in 
the name of Hafer alone, or in his name and 
that of his grantee or assignee is of no conse- 
quence to defendants. Upon the other hand, 
conceding for the purposes of this case that the 
contract between Hafer and Prosky was void for 
champerty, only the alleged right of action against 
Prosky would be affected. All the alleged right 
of action was held either by Hafer alone, or by 
Hafer and Prosky jointly. In either event, a 
motion for non-suit could not be supported on 
the theory that the conveyance or assignment 
from Hafer to Prosky was void for champerty.” 
Whether it would have been held that the as- 
signee could maintain such a suit against objection 
for champerty is only intimated but not decided. 


In Brown v. Ginn, 66 Oh. St. 316, 64 N. E. 123, 
there was an absolute assignment of cause of 
action to plaintiff, who was to prosecute by join- 
der of causes in one suit and be responsible for 
costs and fees and pay over the net to assignors 
in due proportion. It was first held that for cer- 
tain reasons the claims could not be joined in 
one suit and even if they could, that the suit was 
on a contract tainted with champerty and for that 
reason could not be maintained. The contract 
being void, the plaintiff was not the real party 
in interest. 


In Vimont v. Chicago & N. W. Ry. Co., 69 Iowa 
296, 22 N. W. 906, 28 N. W. 612, there was suit 
by assignee of a claim sounding in tort and ob- 
jection was made that the assignment was cham- 
pertous. 


The majority of the court said that: “If the 
party wronged by the champertous contract fails 
to plead the illegality as a defense, the contract 
may be enforced against him. The interests or 
rights of a stranger not being affected, he cannot 
set up champerty to invalidate the contract.” 
There was dissent by one judge, who thought 
that: “A contract which is illegal is just as essen- 
tially void as if it were forged. It is not good 
for any purpose whatever and must be con- 
demned and held as naught, as soon as its illegal 
character is admitted or otherwise shown.” 

In Peck vy. Henrich, 167 U. S. 624, 17 Sup. Ct. 
927, 42 L. ed. 302, an assignee under an alleged 





champertous contract was plaintiff. It was ruled 
the action could not be maintained “although a 
similar suit might have been maintained by the 
grantors in their own names.” To the same effect 
is Johnson v. Van Wyck, 4 App. D. C. 294, 41 
L. R. A. 520 


In Stewart v. Welch, 41 Oh. St. 483, the court 
reasoned somewhat more fully than in Brown v. 
Ginn, supra, saying: “Whether such contract 
stipulates that the action shall be in the name 
of the champertor * * * or that the claimant him- 
self shall be- plaintiff and allow the champertor 
to control the suit and receive his share of the 
recovery, is unimportant, if the agreement is 
actually champertous. The contract is an entirety. 
It cannot be carried out without the aid of a 
court. That aid the court should refuse, if 
satisfied of the champerty.” - 


In Sibley v. Alba, 95 Ala. 191, 10 So. 831, where 
suit was by assignee, it was held that the de- 
fendant could not interpose champerty as a de- 
fense, as merely bringing suit was not directly 
enforcing a champertous contract. 


In Indiana the case of Hart v. State, 120 Ind. 
83, 21 N. E. 654, 24 N. E. 151, rules as does the 
Sibley case, but Pruett v. Heard, 86 Ind. 172, 44 
Am. Rep. 280, holds that a champertous contract 
conveyed nothing to grantee. 


In Roberts v. Yancy, 94 Ky. 243, 21 S. W. 1047, 
42 Am. St. Rep. 357, it was allowed defendant to 
set up champerty to a suit on a promissory note 
as against an assignee. 


But in this kind of a case there is much oppos- 
ing view. Bick v. Overfelt, 88 Mo. App. 139: 
Taylor vy. Gilmer, 58 N. H. 417. Cc. 








CORRESPON DENCE 





AUTHORITY FOR THE QUOTATION, “THIS 
IS A GOVERNMENT OF LAWS, NOT OF 
MEN.”* 





Editor, Central Law Journal: 

I notice in your recent issues references in 
your correspondence column to an inquiry as 
to the origin of the statement, “This is a gov- 
ernment of laws and not of men,” and a ref- 
erence in one answer to Article XXX of the 


Massachusetts Bill of Rights as probably its 


“first” appearance. 


I respectfully call the attention of your read- 
ers to the following paragraph from _ the 
“Thoughts on Government,” written by John 
Adams as a suggestion to George Wythe and 
others, in January, 1776, in answer to their 
request for advice as to the best plan for 
republican governments. The whole paper will 


*Other replies to this inquiry appeared in 85 
Cent. L. J. 159, 197, 217. 


viinw 











ie 
ct 


7, 
to 
ite 


S- 


IS 
oF 


ad- 
the 
hn 
ind 
eir 
for 
vill 








YiuM 


VoL. 85 


CENTRAL LAW JOURNAL 


271 








be found in the Works of John Adams, Vol. 4, 
pages 188-209, and the following paragraph, 
together with other extracts, will also be found 
reprinted in the “Constitutional History of the 
Supreme Judicial Court of Massachusetts” -in 
the May number of the Massachusetts Law 
Quarterly for 1917, pages 399-400. 


“A man must be indifferent to the sneers of 
modern Englishmen, to mention in their com- 
pany the names of Sidney, Harrington, Locke, 
Milton, Nedham, Neville, Burnet and Hoadly. 
No small fortitude is necessary to confess that 


one has read them. The wretched condition of | 


this country, however, for ten or fifteen years 
past, has frequently reminded me of their prin- 
ciples and reasonings. They will convince any 
candid mind, that there is no good government 
but what is republican. That the only valuable 
part of the British constitution is so; because 
the very definition of a republic is ‘an empire 
of laws, and not of men.’ That, as a republic 
is the best of governments, so that particular 
arrangement of the powers of society, or, in 
other words, that form of government which 
is best contrived to secure an impartial and 
exact execution of the laws, is the best of 
republics.” : 


As you will notice in the foregoing passage 
the clause, “an empire of laws and not of 
men,” was itself quoted by John Adams, Pre- 
sumably the quotation may be located ‘in one 
of the authors to whom he refers in the earlier 
part of the paragraph. A study of the back- 
ground of the mind of John Adams when he 
inserted the phrase in the draft of the Massa- 
chusetts constitution, which he prepared, will 
also be found in the history of the Massa- 
chusetts Court above referred to. As your 
readers doubtless know, both the Bill of Rights 
and the frame of government in the constitu- 
tion of Massachusetts of 1780 was drafted in 
substantially its present form by John Adams 
at the request of the sub-convention of thirty 
of the convention of 1779, and both that con- 
vention and subsequently the people adopted 
the constitution substantially as he drew it, 
with comparatively few changes. The idea of 
a government of laws is, of course, as old as 
the laws of nature. Adams did not invent it. 
He merely planned for its practical application. 

The one subject which he did not attempt 
to deal with was the religious problem in the 
original third article. That he left for others 
in the convention to draw, and as they were 
not as liberal as he, they drew an article which 
caused a good deal of unnecessary trouble 
until it was repealed in 1833 by the eleventh 


amendment. Yours very truly, 


F. W. Grin NELL. 
Boston, Mass. 





HUMOR OF THE LAW. 





A Russian applicant for naturalization pa- 
pers was asked, “What is the Constitution of 
the United States?” “Rugged and healthy,” he 
answered. Of course, there is a laugh, but still 
he said something.— Washington Herald. 





Wendell Phillips was on one occasion lectur- 
ing in Ohio and while on a railroad journey 
going to keep his appointments, met in the 
ear a number of clergymen returning from 
some sort of a convention. One of the minis- 
ters, feeling called upon to approach Mr. Phil- 


lips, said: 
“Are you Mr. Phillips?” 
“T am, sir.” 


“Are you trying to free the negroes?” 

“Yes, sir; I am an abolitionist.” 

“Well, why do you preach your doctrines up 
here? Why don’t you go over into Kentucky?” 

“Excuse me; are you a preacher?” 

“T am, sir.” 

“Are you trying to save souls from hell?” 

“Yes, sir; that’s my business.” 

“Well, why don’t you go there?”—St. Louis 
Republic. 





Abraham Lincoln, during his early career as 
a lawyer, traveled a circuit in Illinois. Judge 
David Davis and Lincoln weré close friends, 
says the author of “Lincoln’s Own Stories,” and 
the Judge always showed a keen appreciation 
of Lincoln’s stories. 


“‘T was never fined but once for contempt 
of court, said a.man who was a clerk of court 
in Lincoln’s day. Davis fined me $5. Mr. Lin- 
coln had just come in, and leaning over my 
desk, had told me a story so irresistibly funny 
that I broke out in a loud laugh. The Judge 
called me to order, saying— 

«This must be stopped. Mr. Lincoln, you 
are constantly disturbing this Court with your 
stories.” 


“*Then he said to me: 

“« “You may fine yourself $5.” 

“*T apologized to the Court, but told the 
Judge that the story was worth the money 
Shortly afterwards the Judge called me to him. 

““What was that story Lincoln told you?” 
he asked. ‘ 

“‘T told him, and he laughed aloud in spite 
of himself. . 

“«“Remit your fine,” he 
Louis Star. 


ordered.’ "—St. 
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1. Abstracts of Title—Contract.—Where prior 
to furnishing of inaccurate abstract of title by 
defendant title company to plaintiff's assignor, 
assignor had entered into contract whereby she 
was bound to take title, plaintiff could not re- 
cover.—Kenerson vy. Title Guarantee & Trust 
Co., N. Y., 166 N. Y. S. 369. 


2. Acknowledgment — Negligence. — Notary’s 


negligence in falsely certifying that person ac- 
knowledged deed of trust proximately con- 
tributed to loss sustained by concern advancing 
money on such deed, although deed might still 
have been worthless if actually signed by person 
whose signature was falsely 
State ex rel. Savings Trust Co. v. 


Hallen, Mo., 
196 S. W. 1067. 


3. Adjoining Landowners—Successor in Title. 
—Where one cuts down his lot below level of 
adjoining lot, and puts retaining wall on the 
adjoining lot, his successor in title is not re- 
quired to maintain it—lLyons v. Walsh, Conn., 
101 Atl, 488. 


4. Adverse Possession—Color of Title-—One 
who claimed under a deed from several persons 
signed by all of them and acknowledged by all 
but one, and purporting to have been acknowl- 
edged by her by her husband as agent, and who 
completed the other requisites of title, had a 
complete title under Civ. Code 1913, par. 700: 


acknowledged.— _ 





the deed, even if void as to the one party, being 
sufficient to constitute color of title——Sparks v. 
Douglas & Sparks Realty Co., Ariz., 166 Pac. 285. 


5. Inclosure.—Fact that defendant’s gran- 
tor increased height of previously erected fence 
to 10 feet and made of it a substantial inclosure 
shows that possession of plaintiff’s land thereby 
inclosed was adverse.—Rude v. Marshall, Mont., 
166 Pac. 298. 

6. Animals—Vicious Dog.—lIn action by news- 
boy, bitten by defendant’s vicious dog while de- 
livering papers on his estate, though the boy 
might have been trespassing, yet not being guilty 
of contributory negligence, defendant, knowing 
that the dog, which was at large, had bitten 
others, was liable——Eberling v. Mutillod, N. J., 
101 Atl. 519. 

7. Attachment—Description of Property.—A 
description in the attachment and notice of levy 
of property as “compressed air machinery” and 
“three hoisting engines” is sufficient——-Coast & 





Lakes Contracting Corp. v. Martin, Conn., 101 
Atl. 502. 
8. Atterney and Client—Contingent Fee.— 


Notwithstanding a contingent fee contract, the 
client controls the litigation, and may, even after 
judgment, discharge the attorney and settle with 
his adversary, and the attorney may recover 
only the reasonable value of the services ren- 
dered.—Corcoran vy. George Kellogg Structural 
Co., N. Y., 166 N. Y. S. 269. 

9. Disbarment.—In proceeding against at- 
torney, evidence that defendant induced his 
client,, resident of New York, to acquire nominal 
residence in New Jersey for divorce purposes, 
and caused her to verify petition containing 
allegation of her residence there, which he knew 
to be false, and procured such petition to be filed 
with clerk of Court of Chancery in New Jersey 
warranted disbarment.—In re Mathot, N. Y., 166 
N. Y. S 217. 


10. Employing Assistants.—Although attor- 
ney may employ as many assistants in case as 
he chooses to pay for, his client will not be liable 
therefor, unless informed and thereafter permits 
employment to continue.—Davis v. Liverpool & 
London & Globe Ins. Co., Ore., 166 Pac. 534. 


11. Implied Authority.—Attorney for ad- 
ministratrix without express authority to bind 
her or estate has no implied authority to au- 
thorize broker to sell stocks pledged by decedent 
without notice to administratrix—In re Ber- 
berich’s Estate, Pa., 101 Atl. 461. 


12. Bankruptey—Custodia Legis.—Property of 
bankrupt, wherever situated, held in the cus- 
tody of the bankruptcy court, so that court in 
which ancillary proceedings are pending can 
only collect the assets and transmit them to the 
bankruptcy court.—West v. Empire Life Ins. Co., 
U. S. D. C., 242 Fed. 605. 


13. Deposit.—Trustees in bankruptcy of 
lessee corporation, on surrender or rescission of 
lease by landlord when lessee was not in de- 
fault, were entitled to be repaid deposit to se- 
cure payment of rent or performance of cove- 
nants; if lessee was in default, they were en- 
titled to deposit, less rent due, ete—Alvord v. 
Banfield, Ore., 166 Pac. 549. 


14. Practice.—Where, on the trustee’s me- 
tion for review of an order of the referee in 
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tavor of another litigant, neither party was 
wholly successful, the disbursements should be 
taxed equally against the trustee and such liti- 
gant.—In re Liberty Doll Co., U. S. D. C., 242 
Fed. 695. 

15. Preference.—One to whom bankrupt’s 
wife transferred preferential payment in ex- 
ehange for land about which none of the par- 
ties had any definite information held not to 
have sustained the burden of showing the pay- 
ment of value.—Watson y. Adams, U. 8. C. C. A., 
242 Fed. 441. 

16. Banks and Banking—Officers.—A bank 
held bound, under Missouri Negotiable Instru- 
ments Law, by the issuance of a draft on its 
correspondent by its cashier in payment of a 
draft drawn upon it by a corporation depositor, 
of which the cashier was also president.—Citi- 
zens’ Trust Co. v. Abston, Wynne & Co., U. S. C. 
C. A., 242 Fed. 392. 

17. Ultra Vires.—It was not within scope 
cf bank cashier’s duties to receive money from 
cotton factor to be utilized in transaction where- 
by bank would enter business of shipping cotton 
to factor, binding itself to make certain ship- 
ments during year.—W. A. Gage & Co. v. Bank 
of Holcomb, Mo., 196 S. W. 1077. 


18. Bills and Notes—Duress.—Where debtor, 
executing note, admitted indebtedness, assertion 
by creditor of positive intention to resort to 
legal proceedings if debt was not immediately 
paid was not duress in law.—MacFarland y. Lib- 
erty Nat. Bank of New York, N. Y., 166 N. Y. 
S. 393. 

19. Negotiability—A note which on its face 
is subject to the terms of a contract between 
the maker and the payee is not a negotiable in- 
strument.—Norfthwestern Nat. Ins, Co. v. South- 
ern States Phosphate & Fertilizer Co. Ga., 93 
S. E. 157. 


20. Negotiability—A note otherwise nego- 
tiable is not rendered non-negotiable by stipu- 
lations not rendering the promise to pay con- 
ditional, or affecting fixity of time of payment, 
or making sum to be paid uncertain.—Bonart v. 
Rabito, La., 76 So. 166. 

21. Boundaries—-Middle of Way.—Where a 
way is described as a boundary in a conveyance 
of land, there is a presumption of fact that mid- 
dle of the way is intended, if such way belongs 
to grantor, which may be overcome if language 
used, and the other evidence indicate different 
intention, and it is not to control against a 
manifest purpose not to convey a fee in any 
part of the way.—Brown y. Inhabitants of Pea- 
body, Mass., 116 N. E. 958. 

22. Breach of Marriage Promise—Estoppel.— 
Where plaintiff accepted $400 from defendant 
who had promised to marry her and who had 
offered to give her $400 if she would release him, 
plaintiff was estopped to maintain an action for 
breach of marriage promise.—Torrey vy. Hardy, 
Mo., 196 S. W. 1100. 

23. Carriers of Goods—Delay.—Where de- 
fendant, agreeing to pack and ship goods at a 
certain time, after deciding what goods needed 
crating, held other goods for crating and thev 
were destroyed by fire, it could not excuse delay 
because plaintiff should have crated such goods. 
—Beall v. Bekins Van & Storage Co., Cal., 166 
Pac. 370. 

















24. Evidence.—In action against carrier for 
damages to goods by breakage, acknowledg- 
ment in bill of lading that goods mentioned 
therein were in apparent good order is sufficient 
prima facie proof of that fact, where their con- 
dition could be ascertained by mere inspection, 
and clause, “contents and condition of contents 
of packages unknown,” is not applicable.— 
Sprotte v. Delaware, L. & W. R. Co., N. J., 101 
Atl. 518. 





25. Commerce—Constitutional Law.—Enforce- 
ment of a state law or régulation, which ren- 
ders it impossible to conduct at a fair profit the 
business of a company engaged in piping natural 
gas into the state for sale, held an unconsti- 
tutional interference with interstate commerce. 
—Landon v. Public Utilities Commission of State 
of Kansas, U. S. D. C., 242 Fed. 658. 


26. Employes.—Where petition alleged, and 
undisputed evidence showed, that plaintiff was 
fireman on defendant’s train engaged in inter- 
state commerce action is governed by federal 
Employers’ Liability, Act though sucn act was 
not referred to in pleadings or pressed at trial. 
—Chicago, R. I. & P. Ry. Co. v.. Hughes, Okla., 
166 Pac. 411. 








27. Foreign Corporation.—Foreign corpora- 
tion, though engaged in interstate commerce, 
held suable in court of any state in which it is 
doing business, and which has a law making 
provision for asserting jurisdiction over it.— 
Knapp v. Bullock Tractor Co., U. S. D. C., 242 
Fed. 543: 


28. Contracts—Breach.—wW here there is agree- 
ment to pay, for breach of contract, without re- 
gard to date, fixed, unvarying sum, when, in 
nature of things, date of breach would be all- 
important in determining element of actual dam- 
ages, stipulation is for penalty.—Alvord v. Ban- 
field, Ore., 166 Pac, 549. “ 


29. Construction.—Under contract to pay 
architects 2% per centum of contract price for 
plans and specifications and 2% per centum of 
actual construction cost for supervision, they 
are entitled to entire amount, on work completed 
plus 2% per centum on buildings never con- 
structed, but for which they furnished plans and 
specifications.—Spencer v. City of New York, N. 
Y., 166 N. Y. Supp. 177. 


30. Corperations—Evidence.—Defendant, which 
executed bond to secure note for price of furni- 
ture furnished by plaintiff, foreign corporation, 
held not entitled, extensions of time having been 
granted, to defeat recovery on ground original 
contract was unenforceable, because plaintiff, 
when contracting in Missouri, was doing busi- 
ness without having complied with its statutes. 
--Missouri Fidelity & Cagualty Co. v. Art Metal 
Const. Co., U. S.C. C. A., 242 Fed. 630. 





31.—Damages—Evidence.—The question of 
whether it would be “impracticable or extremely 
difficult to fix actual damage” under Civ. Code, 
§ 1671, allow stipulated damages in such cases, 
is a question of fact.—Consolidated Lumber Co. 
v. City of Los Angeles, Cal., 166 Pac. 385. 

32. Fright.—When defendant's negligence 
causes physical injury to plaintiff's person, dam- 
ages resulting from incidental fright may be 
recovered.—Pennsylvania Co. v. White, U. S. C. 
Cc. A., 242 Fed. 437. 
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33. -Pain and Suffering.—A passenger who 
contracted pneumonia and other injuries from 
carrier's alleged failure to heat waiting-room, 
if entitled to recover, was entitled to com- 
pensation for all pain of body and mind on ac- 
count of injuries received and for diminution of 
health and money spent for medical attention.— 
Mills v. Franklin, Ark., 196 S. W. 928. 


34. Dead Boedies—Right to Possession.—There 
is at least a quasi legal right concerning dead 
bodies, which the court will protect by proper 
action.—Deavors v. Southern Express Co., Ala., 
76 So. 288. 

35. Death—Unregistered Automobile.—In view 
of Pub. Laws 1911, c. 162, § 11 (Rev. St. 1916, c. 
26, § 28), and Rev. St. 1903, c. 23, § 56, admin- 
istrator of infant children killed by defective 
bridge while passengers in unregistered auto- 
mobile, held not entitled to recover from town. 
—McCarthy v. Inhabitants of Town of Leeds, 
Me., 101 Atl. 448. 


36. Diveree—Remarriage.—Where divorce se- 
cured by wife was silent as to husband's right 
to marry again, marriage by“him with G, prior 
to decree would not be validated by the decree 
nor by subsequent marriage of the divorced wife 
and his living with G.—Evans v. Evans, Ala., 76 
So, 95. 

37. Emi tD i Abutting Owner.—As it 
appears that abutters on streets owned by plain- 
tiff generally have connected with sewers laid 
without authority by defendant town, and that 
sewer assessments have been levied by town, 
and paid by abutters, town should be allowed a 
reasonable time within which it may, by proper 
legal proceedings, acquire right to lay and main- 
tain sewers in such streets——Brown vy. Inhab- 
itants of Peabody, Mass., 116 N. E. 958. 








38. Exemptions—Insurance.—-A_ statute ex- 
empting the proceeds of life insurance from 
liability for debt does not impair the obligation 
of a contract of insurance made prior to the 
passage of the act.—Succession of Le Blanc, La., 
76 So. 223. 

39. Falxe Imprisonment—Unlawful Detention. 
—If a prisoner’s detention by sheriff was under 
valid process, there was no affirmative obliga- 
tion on sheriff to release him from custody or 
to conduct him in search of sureties on an ap- 
pearance bond.—Ahlrichs v. Rollo, La., 76 So. 37. 


40. Fish—Trespass.—It is no defense to action 
to enjoin trespassers from fishing without license 
on privately owned pond that no notice was 
given that public license to fish there had been 
withdrawn, where defendants have not been mis- 
led by failure to do so.—Winans v. Willetts, 
Mich., 163 N. W. 993. 


41. Foerfeitures—Fraud.—Where stockholders 
of a corporation in selling stock to plaintiff 
fraudulently represented that the company was 
solvent he was not bound to investigate to pre- 
vent his being defrauded, nor for failure to in- 
vestigate could his recovery for the fraud be 
denied.—Gallon v. Burns, Conn., 101 Atl. 504. 

42. Fraud—False Representations.—Where de- 
fendants represented to plaintiffs that corpora- 
tion stock was a good investment, when the 
corporation was hopelessly insolvent and soon 
went into bankruptcy, and paid only 15 per cent 
to creditors, defendants were liable to plaintiffs 





for the fraud.—Chellis v. Cole, Me. 101 Atl, 
444, 


43. Fraudulent Conveyances — Evidence. —A 
conveyance will not be set aside as fraudulent 
where debtor held title to secure a debt from 
his son to his wife for money advanced son to 
enable him to buy property, and son had during 
all that time been in possession of it under claim 
of ownership, had paid his debt, and held record 
title when plaintiffs’ executions were levied.— 
Atkinson v. Akin, Mich., 163 N. W. 1024. 


44. Gifte—Surrender of Control.—Where de- 
ceased did not surrender control over funds in 
bank directing bank to make deposit joint be- 
tween herself and sister with rights of sur- 
vivorship, there was no valid gift.—Williams v. 
Savings Bank of Santa Rosa, Cal., 166 Pac. 366. 


45. Injunetion—Fish.—Where there is evi- 
dence of an assertion of right to fish without 
license on privately owned pond and such con- 
duct that continuing trespass may be antici- 
pated, equity will enjoin threatened trespass.— 
Winans v. Willetts, Mich., 163 N. W. 993. 

46. Injunction—License.—In action to enjoin 
commissioner of licenses of New York from re- 
voking license of theater in which birth con- 
trol film was to be shown, it was immaterial 
that plaintiff proposed voluntarily to restrict 
admission to adults, a regulation it might 
change at any time.—Message Photo-Play Co. 
v. Bell, N. Y., 166 N. Y. S. 338. 

47. Trade Secrets.—Equity in addition to 
enjoining interference with manufacturer's right 
to his own trade secrets and preventing con- 
tinuance of violation of duty by former em- 
ployes in divulging same, will give relief in 
damages for injury already inflicted.—Aronson 
vy. Orlov, Mass., 116 N. E. 951. 





48. Insane Persons—Guardian.—Where no 
guardian has been appointed, validity of con- 
tract made by one engaged in business, who has 
previously been adjudged insane, depends on 
whether he was actually insane when he entered 
into contract.—Weeks v. Reliance Fertilizer Co., 
Ga., 93 &S. E. 152. 


49. Imsurance — Accident.— Where accident 
company agreed to furnish a copy of its by- 
laws to the insured, but failed to do so, and 


the insured had no knowledge of a condition in 
the by-laws making a claim for partial dis- 
ability final and precluding recovery of a greater 





amount, he was not bound thereby.—Interna- 
tional Travelers’ Ass’n v. Powell, Tex., 196 S. 
W. 957. 

50. Fraternal Society.—Member of frater- 
nal beneficiary - association may ordinarily 


change beneficiary or terms of contract without 
consent of beenficiary, but where member is 
without mental capacity to make change, the 
original certificate and contract remain in force. 
—Sluder v. National Americans, Kan., 166 Pac, 
482. 

51. Fraud.—Effect of false statements 
amounting to fraud that avoids contract of life 
insurance is not dependent on fact they were 
made by person suing on policy, or that they 
were made without his knowledge.—Pacific Mut. 
Life Ins. Co. v. Hayes, Ala., 76 So. 12. 


52. Insurable Interest.—Any person has an 
insurable interest in property if he receives a 
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benefit, or by the destruction of which he will 
suffer a loss, whether he has or has not any 
title in, or lien upon, or possession of, the 
property itself.—Plum Trees Lime Co. v. Keeler, 
Conn., 101 Atl. 509. 


53. Insurable Interest.—A simple contract 
creditor without a statutory or contract lien and 
without a just in re or a jus in rem, and owning 
a mere personal claim against his debtor, has 
no insurable interest in debtor’s property.— 
Northwestern Nat. Ins. Co. v. Southern States 
Phosphate and Fertilizer Co., Ga., 93 S. E. 157. 


54. Liability —A condition of a fire policy 
avoiding liability if the assured refuses to sub- 
mit to examination on oath is enforceable as 
against one who refuses without cause to sub- 
mit to examination.—Gordon v. St. Paul Fire & 
Marine Ins. Co., Mich., 163 N. W. 956. 


55.——Suretyship.—Corporation, acting as 
surety for hire, in respect to obligation to in- 
demnify employer for loss through dishonesty 
of employe, on whose bond corporation was 
surety, was in position of insurer.—St. Louis 
Police Relief Ass’n v. American Bonding Co. of 
Baltimore, Mo., 196 S. W. 1148. 


56. Intexicating Liquors— Evidence. —Where 
officers went to defendant’s store and caught a 
small boy carrying out a package containing 
liquor which had been given him by a third 
person in the store and no connection of the 
third person and the store, or between defendant 
and the liquor, was shown, a conviction of illegal 
possession of liquors could not be sustained un- 
<s een 1916, c. 103.—Romano v. State, Miss., 
‘ 0. Le 


57. Husband and Wife.—In action by wife 
against saloonkeeper and his sureties for wrong- 
ful sale of liquor to her husband, defendants 
are not liable as joint tort-feasors with other 
persons who have sold liquor to such husband. 
—Strong v. Schaffer, S. D., 163 N. W. 1035. 


58.——-Statutory Construction.—The gallon a 
month law did not change existing right to 
bring whiskey into state, except that it limited 
amount to gallon per month for personal use, 
and required liquor to be delivered to con- 
signee.—State v. Allston, S. C., 93 S. E. 177. 


59. Malicious Prosecution.—Compromise.—An 
action for malicious prosecution cannot be main- 
tained, where criminal case on which it was 
based was terminated by dismissal without 
hearing, by procurement of party prosecuted or 
as result of compromise.—Campbell v. Bank & 
Trust Co., Idaho, 166 Pac. 258. 


60. Mandamus—Judicial Discretion.—Manda- 
mus lies to compel any inferior tribunal, board, 
ete.,, to perform any act which the law specially 
enjoins as a duty resulting from an office, trust, 
or station, but cannot be used to control ju- 
dicial discretion.—State v. Board of Com’'rs of 
Ellis County, Okla., 166 Pac. 423. 


61. Special Election—Mandamus will not 
issue to compel secretary of state to file nomina- 
tion certificate for special election after ex- 
piration of time, and change ballot, giving 
choice of position to candidate having two sub- 
sequent nominations, after time for exercise of 
option had expired.—State v. Hall, N. D., 163 
N. W. 1055. 


62. Master and Servant—Course of Employ- 
ment.—One employed to work on boat, who on 
reporting at appointed time for sailing was 
given shore leave till later hour to which 
sailing was postponed and on returning through 
employer's yard was injured, held injured in 
course of and out of his employment.—Carter v. 
Rowe, Conn., 101 Atl. 491. 


63. Interstate Commerce.—Evidence that 
deceased, who was accidentally killed by dis- 
charge of pistol in hands of fellow-servant, was 
employed in a blacksmith shop in which repairs 
were made on cars engaged in both interstate 
and intrastate work, was insufficient to show 
that at time of deceased’s death he was engaged 
in work in interstate commerce.—Washington, 
B. & A. Elec. R. Co. v. Owens, Md., 101 Atl. 532. 

64. Negligence.—If an express wagon driver 
ought, by due care, to have seen the sagging 
wire from a broken trolley pole and the possi- 























bility of pulling down the pole, he was negli- 
gent in driving Tete the wire, and his negligence 
was a contributing cause to the death of one 
struck by the falling wire.—Hott v. City of New 
Haven, Conn., 101 Atl. 498. 


65. Res Ipsa Loquitur.—In suit for death of 
railroad employe brought under Employers’ Lia- 
bility Act, presumption of negligence arises 
against company only upon proof that deceased 
was killed by running of locomotive or cars, or 
from act done by some person in service of 
a lilies v. Southern Ry. Co., Ga., 93 S. 

. 166. 


66. Workmen's Compensation Act.—Under 
Workmen's Compensation Act, where workman. 
whose duty required him to stay on locomotive, 
was killed while in temporary charge of steam 
shovel pursuant to request of one having exclu- 
sive charge of same, there could be no recovery. 
—Robert Sherer & Co. v. Industrial Acc. Com- 
mission, Cal, 166 Pac. 318. 


67. Mines and Minerals—Damages.—Where 
managers, in charge of mining operations of cor- 
poration, with knowledge of plaintiff's objec- 
tions thereto, dumped tailings upon his land, 
they were liable—Robinson v. Moark-Nemo 
Consol. Min. Co., Mo., 196 S. W. 1131. 


68. Municipal Corporations—Collision.— Where 
defendant was driving in automobile in full con- 
trol, except that he did not control mere me- 
chanical manipulation, ownership of machine 
was not necessary to fix liability upon him for 
injuries in collision —Windham v. Newton, Ala., 
76 24. 








69.—Competitive Bids——Where law requires 
award of contract to lowest responsible bidder, 
municipality cannot lawfully reject lowest bid 
on ground that bidder is not responsible, without 
giving hearing and finding against his responsi- 
bility upon proper facts.—Kelly v. Board of 
Chosen Freeholders of Essex County, N. J., 101 
Atl. 422. 


70. Evidence.—Under aqueduct construction 
contract, fixing an arbitrary line to which pay- 
ment was to be made, contractor held entitled 
to payment for concrete masonry to such line, 
though not actually placed to that line—Barker 
v. City of New York, U. S, C. C. A., 242 Fed. 350. 


71. Humanitarian Doctrine.—Pedestrian’s 
petition, charging that defendant negligently 
drove his automobile and thereby injured the 
pedestrian, is sufficient to let in the humanitari- 
o. doctrine.—Frankel v. Hudson, Mo., 196 S. W. 
1121. 

72, Negligence.—Negligent failure by city 
owning electric light plant to light lamp at 
crossing of two much-traveled streets consti- 
tutes “defect in the street” and “mismanage- 
ment” of lamp, rendering it liable to one who 
suffers personal injuries in collision caused by 
such negiect between his bicycle and automo- 
a v. City of Rock Hill, S. C., 93 S. E. 
180. 











73. Vigilant Watch.—Driver of auto truck, 
proceeding over that portion of public highway 
ordinarily used by vehicles going in opposite 
direction, must keep vigilant watch for vehicles 
and pedestrians, and exercise al} possible care, 
and in case of accident will be presumed to have 
seen what he should have seen in performance of 
his duties.-Kelly v. Schmidt & Zeigler, La., 76 
So. 250. 

74. Navigable Waters—Navigability—A lake 
covering 100 acres, not meandered, havifg outlet 
connecting it indirectly with Huron river, 
through which fish can pass and down which 
small boat might be floated, is not public navig- 
able body of water, but privately owned pond.— 
Winans v. Willetts, Mich., 163 N. W. 993, 


75. Riparian Owner. — Stream flowing 
through marsh or tide lands privately owned, 
never used or regarded as navigable except for 
small boats, held not a navigable stream, which 
could be improved without the riparian pro- 
prietor’s consent.—Mintzer v. North American 
Dredging Co., U. S. D. C., 242 Fed. 553. 


76. Negligence—Architect—An architect is 
not a warrantor of his plans and specifications, 
and where he possesses requisite skill and 
knowledge, and in exercise thereof used his best 
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judgment, he is not liable for defective plans 
ag? "~~ Snmemelitenaaaiaas v. Everham, Mich., 163 


77. Imputability—Negligence of owner and 
driver of automobile resulting in collision at 
railroad crossing may not be imputed, as matter 
of law, to one riding with him as mere guest.— 
Lyon v. Phillips, Tex., 196 S. W. 995. 


78. Principal and Agent—Respondeat Su- 
perior.—Company operating lighter, even though 
only agent for owner, held liable for injury 
caused by lighter capsizing, due to its vice- 
president directing the master to receive more 
lumber after he objected that it would be un- 
safe.—Chiarello Bros. Co. v. Pedersen, U. S. C. 
C. A., 242 Fed. 482, 


79. Railroads — Contributory Negligence. — 
Where railroad’s only negligence was running 
its train at 16 miles an hour, and plaintiff, who 
was run down when driving at a walk, could 
have seen train when it was a long distance 
away, his contributory negligence cannot be 
excused on account of fear and bewilderment.— 
Moler v. Chicago, R. I P. Ry. Co., Kan., 166 
Pac. 488. 


80.—Gross Negligence.—Antecedent negli- 
gence in operating interurban car at excessive 
speed is not “gross negligence,” where motor- 
man exercised every reasonable effort to avoid 
accident after contributory negligence of in- 
jured party was discovered.—Halloran v. Michi- 
gan Ry. Co., Mich., 163 N. W. 1009. 

8L. Negligence.—Evidence that an auto 
truck had broken down across the street car 
track, that a passenger saw it when a great 
_,distance away, that the motorman made no ef- 
fort to slacken his speed, and that a collision 
occurred injuring plaintiff, is sufficient to make 
a jury question on the negligence of the carrier. 
—Birmingham Ry., Light & Power Co. v. Beal, 
Ala., 76 So. 1. 

82. Negligence.—The fact that one drove 
over a railway crossing at a trot, and that 
speed was not lowered would not charge him 
with negligence if speed was no greater than 
ordinary prudence permitted.—Betterly v. Brat- 
tleboro Street Ry. Co., Vt., 101 Atl. 441. 

83. Trespasser,—A railroad is not liable for 
death of boy fatally injured in wreck of motor- 
car, on which he was riding contrary to orders 
and without knowledge of section foreman in 
charge of car.—Pace v. Texas & P. Ry. Co., La., 
76 So. 326. 

84. Sales—Breach of Warranty.—In action for 
breach of warranty in sale of mule, plaintiff's 
statement that mule was “no account” was suf- 
ficient evidence of value of mule received, and 
refusal of instruction that only nominal dam- 
ages could be recovered was proper.—Ex parte 
Means, Ala., 76 So. 294. 

85. Evidence.—Circumstances held to au- 
thorize conclusion that title passed to buyer 
when seller loaded goods on car and took out 
bill of lading with buyer as consignee, though 
draft for balance of price was not paid till after 
attachment against’ seller.—Brinkley-Douglas 
Fruit Co. v. Silman, Cal., 166 Pac. 371. 


86. Misrepresentation.—Representation by 
proprietor of commercial college that it had 
never been offered for less than $5,000 when 
option to buy had been given for $1,400 was 
misrepresentation of material fact.—Vath v. 
Wiechmann, Minn., 163 N. W. 1028. 

87. Repudiation.—Where defendant  pur- 
chased whiskey from plaintiff, who agreed to 
supply vertising material, etce., the whiskey 
being left in bond, and defendant agreed to pay 
a sum down and the balance monthly, and he 
made his first payment, withdrew none of the 
liquor from bond, and made no demand for ad- 
vertising material, ete., he could not on due day 
of the first note repudiate the agreement, tender 
bond certificates, and recover his first payment. 
—Rochester Distilling Co. v. Geloso, Conn., 101 
Atl 500. 

88. Rescission.—Where plaintiff traded for 
a horse on Monday. and later in the week dis- 
covered defects in the horse, which he called to 
defendant's attention, without asking rescission, 
he cannot, after the horse has been seriously 
injured while in his possession, rescind the con- 
tract of sale-—Baum v. Hobbs, Ga., 93 S. E. 165. 
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89. Specifie Performance—Discretion.—W here 
owner gave agent exclusive authority to sell, 
and inadvertently authorized another to sell 
within same period, and both agents sold within 
that time, denial of specific performance of sale 
by last agent was not an abuse of discretion.— 
Lingo v. Gentry, Kan., 166 Pac. 476. 


90. Statutes—Statutory Construction. — The 
word “income” must be presumed to have been 
used in Income Tax Act Oct. 3, 1913, in the sense 
in which the supreme court had theretofore de- 
fined it, if a judicial definition had been clearly 
given.—Towne v. Hisner, U. S. D. C., 242 Fed. 
Ve. 

91. Street Railroads—<Accident.—In action for 
injury, if street car proper, and not door negli- 
gently left open, struck plaintiff, there could be 
no recovery regardless of speed, where plaintiff 
was aware of approach of car, and motorman did 
all in his power to avoid accident.—Sington v. 
on gmc Ry., Light & Power Co., Ala., 76 
o. ls 

92. Evidence.—Evidence that plaintiff, ten- 
year-old boy, attempted to cross street in mid- 
dle of day without looking for approaching 
trolley cars or noticing ringing of gong, and 
ran into fender of car, establishes contributory 
negligence as a matter of law.—McKinnon y. 
Bangor Ry. & Electric Co., Me., 101 Atl. 452. 

93. Subregation—Consideration.—Where debt- 
or conveyed, and grantee conveyed to another on 
eonsideration of assumption of mortgages exe- 
cuted by grantee, and original conveyance by 
debtor was cancelled at suit of creditor, ulti- 
mate grantee, who had paid mortgages, was 
subrogated to rights of original mortgagees 
— ge "cca v. Davenport Bros., Ala., 
7 312. 





94. Telegraphs and ‘Telephones—Installing 
Wires.—Where telegraph company required to 
place wires under ground did not use all of 
space in its conduits, held, that city could not 
place its wires therein, and then deprive the 
company of right to use such space for wires 
subsequently installed.—Postal Telegraph Cable 
Co. v. City Council of Augusta, U. S. D, C., 242 
Fed. 538. 

95. Trover and Conversion—Damages.—In ac- 
tion for conversion of personalty, the damage in 
absence of special circumstances is its market 
value when converted, plus interest.—Averill 
Machinery Co. v. Vollmer-Clearwater Co., Idaho, 
166 Pac. 253. 

96. Trusts—Evidence.—Evidence that savings 
bank changed account so that either deceased 
or sister might draw upon it with rights of 
survivorship, as directed, held to establish trust 
in favor of surviving sister.—Williams v. Union 
tae Sav. Bank of Santa Rosa, Cal., 166 Pac. 

97. Vendor and Purchaser—Clerical Error.— 
In contract for sale of real estate, where in 
all other parts of contract words “more” or 
“exceeding” preceded words “than 50 feet in 
width,” in referring to lots, word “less,”” used 
in one place, will be construed to mean “more,” 
and is an obvious clerical error.—San Diego 
Const. Co. v. Mannix, Cal., 166 Pac. 325. 

98. Wills—Declaration of Trust.—A 
stating that the writer was holding property to 
protect the interest of the addressee, and that 
he would later give her a deed to it, and de- 
claiming that the land was for the addresseee 
at the writer’s death, is a declaration of trust, 
and not a will—Morgan v. Hayward, Miss., 76 
So. 262. 

99. Election.—If beneficiaries under will 
made election in ignorance of their right to 
property disposed of by testator, or under mis- 
take of real nature and extent of their rights 
therein, such election could be revoked unless 
rights of third parties had intervenéd.—Job 
Haines Home for Aged People v. Keene, N. J., 
101 Atl. §12. 

100. Intent.—Testator’s intent to revoke 
résiduary gift held not to be implied by declara- 
in codicil of indefinite, inconclusive. and 
vaguely expressed statement of intent that funds 
not otherwise appropriated should be used bv 
wishes, ete—Howard v. Howard. Mass.. 116 N. 








trustees as would best accord with testator’s 
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